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processor originally received for proc-
essing under full substitution. This is 
the 100-percent yield requirement. 

(d) A processor can substitute com-
mercial product for donated com-
modity product, as described in para-
graph (a) of this section, with some re-
strictions under limited substitution. 
Restrictions include, but are not lim-
ited to, the prohibition against sub-
stituting for backhauled poultry com-
modity product. FNS may also prohibit 
substitution of certain types of the 
same generic commodity. (For exam-
ple, FNS may decide to permit substi-
tution for bulk chicken but not for 
canned chicken.) 

Welfare agency means a public (Fed-
eral, State or local) or private agency 
offering assistance on a charitable or 
welfare basis to needy persons, who are 
not residents of an institution, and to 
Tribal councils designated by the Bu-
reau of Indian Affairs. 

[53 FR 20426, June 3, 1988, as amended at 53 
FR 20598, June 6, 1988; 53 FR 27475, July 21, 
1988; 58 FR 39120, July 22, 1993; 59 FR 16972, 
Apr. 11, 1994; 59 FR 62983, Dec. 7, 1994; 62 FR 
8365, Feb. 25, 1997; 62 FR 53729, Oct. 16, 1997; 
64 FR 72902, Dec. 29, 1999; 67 FR 65014, Oct. 23, 
2002]

Subpart B—General Operating 
Provisions

§ 250.10 Eligible distributing and sub-
distributing agencies. 

(a) State and Federal agencies. Federal 
agencies and such State agencies as are 
designated by the Governor of the 
State, or by the State legislature, and 
approved by the Secretary are eligible 
to become distributing agencies. 

(b) Private agencies. Where distrib-
uting agencies are not permitted by 
law to make distribution to private re-
cipient agencies, or to any class of pri-
vate recipient agency, private agencies 
which agree to make distribution of do-
nated food on a State-wide basis and 
which apply directly to FNS, and are 
approved by the Secretary are eligible 
to become distributing agencies. 

(c) Subdistributing agencies. If distrib-
uting agencies use subdistributing 
agencies to distribute donated foods, 
the distributing agencies’ responsibil-
ities to the Department for overall 
management and control of the dis-

tribution program shall not be dele-
gated to such subdistributing agencies.

§ 250.11 Eligibility determination for 
recipient agencies and recipients. 

(a) Verification of recipient agency eli-
gibility. Distributing agencies at the re-
quest of FNS shall: 

(1) Verify that recipient agencies reg-
istered to participate in the National 
Commodity Processing (NCP) Program 
have a current agreement with the dis-
tributing agency to receive donated 
food in accordance with § 252.1(c) and 

(2) Report the results of such 
verification to FNS within timeframes 
determined by FNS. 

(b) Eligibility of recipient agencies and 
recipients. Distributing agencies shall 
determine the eligibility of any agency 
which submits an application for par-
ticipation in the program. Distributing 
agencies shall consider the past per-
formance of recipient agencies when 
approving applications for participa-
tion. Once a recipient agency has been 
determined to be eligible for participa-
tion in the program, the distributing 
agency shall enter into an agreement 
with the agency in accordance with 
§ 250.12(b) and make donated food avail-
able. Distributing agencies shall im-
pose upon welfare agencies the respon-
sibility for determining that recipients 
to whom welfare agencies distribute 
donated foods are eligible: Provided, 
however: That the State agency or 
FNSRO administering the applicable 
program shall determine the eligibility 
under this part of school food authori-
ties participating under part 210 or 
part 220, or sponsors participating in 
the Summer Food Service Program for 
Children under part 225, of this chap-
ter, and of nonresidential child care in-
stitutions participating in the Child 
Care Food Program under part 226 of 
this chapter.

§ 250.12 Agreements and contracts. 
(a) Agreements with Department. Prior 

to the beginning of a distribution pro-
gram, distributing agencies shall enter 
into written agreements with the De-
partment which shall incorporate the 
terms and conditions set forth in this 
part. When requested by the Depart-
ment an eligible agency shall present 
evidence of its authority to enter into 
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such agreements. The agreements shall 
be considered permanent, with amend-
ments initiated by distributing agen-
cies, or submitted by them at the De-
partment’s request, all of which shall 
be subject to approval by the Depart-
ment. In addition, agreements between 
the Department and State Agencies on 
Aging that elect to receive cash in lieu 
of commodities shall also be considered 
permanent, with amendments initiated 
by these agencies, or submitted by 
them at the Department’s request, all 
of which amendments shall be subject 
to approval by the Department. 

(b) Distributing agency agreements. 
Distributing agencies shall enter into 
written agreements with all subdistrib-
uting agencies, recipient agencies, 
warehouses, carriers, or other entities 
to which distributing agencies deliver 
donated foods under their distribution 
program. Distributing agencies shall be 
responsible for ensuring that program 
integrity is maintained by all entities 
with whom agreements are entered 
into. All agreements shall contain such 
terms and conditions as the distrib-
uting agency deems necessary to en-
sure that: 

(1) The distribution and use of do-
nated foods is in accordance with this 
part, 

(2) Subdistributing agencies, recipi-
ent agencies, warehouses, carriers, or 
other persons to whom donated foods 
are delivered by the distributing agen-
cy are responsible to the distributing 
agency for any improper distribution 
or use of donated foods or for any loss 
of, or damage to, donated foods caused 
by their fault or negligence, 

(3) Subdistributing agencies and re-
cipient agencies have and preserve a 
right to assert claims against other 
persons to whom donated foods are de-
livered for care, handling or distribu-
tion, and 

(4) Subdistributing agencies and re-
cipient agencies will take action to ob-
tain restitution in connection with 
claims for improper distribution, use or 
loss of, or damage to, donated foods. 

(c) Duration of distributing agency 
agreements.—(1) Recipient agencies. Dis-
tributing agency agreements with re-
cipient agencies shall be considered 
permanent, with amendments to be 
made as necessary. Distributing agen-

cies shall ensure that recipient agen-
cies provide, on a timely basis, by 
amendment to the agreement, any 
changed information, including, but 
not limited to, any changes resulting 
from amendments to Federal regu-
latory requirements and policy and 
changes in site locations, and number 
of meals or needy persons to be served. 

(2) Subdistributing agencies, carriers, 
and other entities. Distributing agency 
agreements with subdistributing agen-
cies (as defined in § 250.3) that are not 
recipient agencies, carriers, and other 
entities shall be in effect for not longer 
than one year, and shall provide that 
they may be extended at the option of 
both parties for two additional one-
year periods. The party contracting 
with the distributing agency shall up-
date all pertinent information and 
demonstrate that all donated food re-
ceived during the period of the previous 
agreement has been accounted for, be-
fore an agreement is extended. 

(3) Termination of agreements. Agree-
ments may be terminated for cause by 
either party upon 30 days notice. 

(d) Food service management company 
contracts. Food service management 
companies may be employed to con-
duct the food service operations of non-
profit summer camps for children, 
charitable institutions, nutrition pro-
grams for the elderly, schools, nonresi-
dential child care institutions, and 
service institutions. When a food serv-
ice management company is employed 
to provide such services, the recipient 
agency shall enter into a written con-
tract with the food service manage-
ment company. The contract shall ex-
pressly provide that any donated foods 
received by the recipient agency and 
made available to the food service 
management company shall be utilized 
solely for the purpose of providing ben-
efits for the employing agency’s food 
service operation, and it shall be the 
responsibility of the recipient agency 
to demonstrate that the full value of 
all donated foods is used solely for the 
benefit of the recipient agency. All 
food service management companies 
shall be subject to review by the dis-
tributing agency for compliance with 
contractual requirements, in accord-
ance with § 250.19(b)(1). In the case of 
nonprofit summer camps for children, 
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charitable institutions, and nutrition 
programs for the elderly, the contract 
shall be in effect for no longer than one 
year, and may provide that it be ex-
tended at the option of both parties for 
not more than four additional one-year 
periods. Contracts shall provide that 
they may be terminated for cause by 
either party upon 30 days notice. Prior 
to extension of the contract, the non-
profit summer camp for children, char-
itable institution, or nutrition pro-
gram for the elderly shall update all 
pertinent information and demonstrate 
that all donated food received during 
the previous contract period has been 
accounted for. 

(e) Storage facility contracts. When 
contracting for storage facilities, dis-
tributing agencies and subdistributing 
agencies shall enter into a written con-
tract, in accordance with § 250.14(d). 

(f) Processing contracts. When con-
tracting for the processing of donated 
foods, contracting agencies shall enter 
into agreements with processors in ac-
cordance with § 250.30(c). 

[53 FR 20426, June 3, 1988, as amended at 62 
FR 53729, Oct. 16, 1997]

§ 250.13 Distribution and control of do-
nated foods. 

(a) Availability and use of donated 
foods—(1) General. (i) Donated foods 
shall be available only for distribution 
and use in accordance with the provi-
sions of this part and, with respect to 
distribution to households on all or 
part of an Indian reservation, of parts 
253 and 254 of this chapter. 

(ii) Donated foods shall not be sold, 
exchanged or otherwise disposed of 
without the approval of the Depart-
ment. 

(iii) Donated foods which are pro-
vided as part of an approved food pack-
age or authorized level of assistance 
may be transferred between like recipi-
ent agencies only with prior authoriza-
tion of the distributing agency. Do-
nated foods which are provided in addi-
tion to the State’s authorized level of 
assistance may be transferred between 
recipient agencies which are eligible to 
receive such foods with the prior au-
thorization of the distributing agency. 
However, the transfer of donated foods 
between unlike recipient agencies (e.g., 
from schools to charitable institu-

tions), which have been provided as 
part of an approved food package or au-
thorized level of assistance, must be 
approved by the appropriate FNSRO. 

(iv) Food donated under section 32 of 
Public Law 74–320 (7 U.S.C. 612c) may 
also be transferred by recipient agen-
cies to eligible recipient agencies 
which are distributing donated foods 
under part 251 of this chapter. A trans-
fer between recipient agencies and eli-
gible recipient agencies may be made 
only with the prior approval of the dis-
tributing agency and the State agency 
responsible for administering TEFAP. 

(v) All transfers of donated foods 
shall be documented. Such documenta-
tion shall be maintained in accordance 
with the recordkeeping requirements 
in §§ 250.16 and 251.10(a) of this chapter. 

(2) Quantities. (i) The quantity of do-
nated foods to be made available for 
donation under this part shall be deter-
mined in accordance with the pertinent 
legislation and the program obliga-
tions of the Department, and shall be 
such as can be effectively distributed 
to further the objectives of the perti-
nent legislation. 

(ii) Donated foods shall be requested 
and distributed only in quantities 
which can be consumed without waste 
in providing food assistance for persons 
eligible under this part. Distributing 
agencies shall impose similar restric-
tions on recipient agencies. 

(3) Minimum donations. Foods shall be 
donated only in such quantities as will 
protect the lower truck load freight 
rate, except as the Department deter-
mines to be in the best interest of the 
program. 

(4) Allocations. As foods become avail-
able for donation, FNS shall notify dis-
tributing agencies regarding the do-
nated foods, the class or classes of re-
cipient agencies or recipients eligible 
to receive them, and any special terms 
and conditions of donation and dis-
tribution which attach to a particular 
donated food, in addition to the general 
terms and conditions set forth herein. 

When a commodity is available in 
limited quantities, the Department 
shall allocate such commodities among 
the States using allocation percentages 
which are based on appropriate partici-
pation data for the program designated 
to receive the commodity. 
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